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Background Facts and Statistics

• 60% of all businesses use independent
contractors (ICs).

• 1 in 10 jobs in the U.S. held by ICs.
• More than 15 million individuals classified as

ICs are currently in the workforce as of 2017.
• General definition – ICs are workers who are

in business for themselves, and contract to
perform services for another business.



Background Facts and Statistics (cont.)

• According to the IRS, approximately $3-4
billion in tax revenues are lost annually
because of IC misclassification.

• Federal Department of Labor estimates as
much as 30% of companies misclassify
workers.
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Background Facts and Statistics (cont.)

• General Characteristics
– ICs, not the employer, control how and where the 

work is accomplished; 
– ICs typically use their own equipment and 

supplies;
– Works with numerous companies, not just one 

company;
– Pays his/her own taxes and files government 

forms;
– Obtains his/her own benefits;
– Secures his/her own insurance.
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Federal and State Law Involved

• It isn’t just the IRS and DOR interested in this 
classification issue.

• Federal law (ERISA) on employee benefits.
• State law on worker’s comp.
• State law on unemployment comp.
• Other federal and state laws on 

discrimination, wage and hour, and other 
employment areas.
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The Risk of Audits

• The number of audits conducted by federal DOL 
regarding wage and hour practices has steadily 
increased.  IRS is increasing enforcement 
measures.  DWD Unemployment Compensation 
Division - - very active.

• Audits can result in a reclassification of ICs as 
employees and assess back taxes, interest, and 
penalties.

• Audits can also lead to Class Actions by the DOL 
or trigger a private class action.
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Be prepared for more investigations – DOL and
IRS have hired additional investigators and
enforcement staff as part of its
“Misclassification Initiative.” DOL and IRS will
share information.
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Think of this issue on a horizontal parameter:
| |

Employee Independent
Contractor
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Numerous Tests Apply in Determining IC 
Status:

1) DWD Workers Compensation

2) DWD Unemployment Compensation

3) DWD Equal Rights

4) IRS/DOR

5) DOL

6) Other federal and state agencies
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Three DWD Tests

• The Wisconsin DWD has three divisions – UC, 
Workers Comp, and Equal Rights – each with their 
own tests.

• Workers Comp test extremely difficult to meet as 
nine required factors.

• Unemployment Comp test has five direction and 
control factors considered, and must meet six out 
of nine factors.

• Equal Rights has a six part Economics Reality Test
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Three DWD Tests (cont.)

• An individual worker can be classified as an 
employee under the strict workers 
compensation test, but an independent 
contractor under the Unemployment 
Compensation and/or Equal Rights tests.
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Three DWD Tests (cont.)
Workers Compensation Nine Factor Test
Specifically, the worker must:
• Maintain a separate business with their own office, equipment, and materials;
• Have a Federal EIN or have filed business or self-employment income tax returns 

with the IRS based on work or service in the prior year;
• Operate under specific contracts or work for specific amounts of money and 

control the means and methods of performing the work;
• Be responsible for operating expenses under the contracts;
• Be responsible for satisfactory performance of the contract work;
• Be paid for contracted work on a commission, per job, or competitive bid basis;
• Be subject to profit or loss in performing the contract work;
• Have recurring business liabilities and obligations; and
• Be in a position to succeed or fail depending on the relationship of business 

income to expenses.
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Three DWD Tests (cont.)
Unemployment Comp Test:
Part one of the test looks at the employer’s control or direction. If the 
worker is under the control or direction of the employer, then the 
worker is an employee. The factors to be considered in determining 
control or direction include whether:
• The worker has to follow the employer’s instructions as to how to 

perform the services;
• The employer trains the worker to perform the services;
• The worker has to personally perform the services;
• The worker has to perform the services at particular times or in a 

particular order; and
• The worker has to report to the employer on a regular basis.
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Three DWD Tests (cont.)
Unemployment Comp Test continued
If, however, the worker is free of the control or direction of the employer, 
then the worker may be an independent contractor if they can also satisfy the 
“six of nine conditions” test. To wit, the worker has to meet six of the 
following nine conditions to be considered an independent contractor:
• The worker advertises or holds himself or herself out as being in business.
• The worker maintains their own office or performs most of their work in a 

location of their choosing, and uses their own equipment or materials in 
performing the services. If an employer dictates the worker’s specific work 
location or provides equipment or material for the worker’s use in 
performing the work, then this condition is not satisfied.

• The worker has multiple contracts with one or more employers to perform 
services.

• The worker incurs the main expenses for services they provide under the 
contract.
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Three DWD Tests (cont.)
Unemployment Comp Test continued
• The worker has to redo unsatisfactory work for no cost or is subject to a penalty 

for unsatisfactory work.
• The worker’s services do not directly relate to the employer and are substantially 

different from the employer’s business.
• The worker may realize a profit or suffer a loss under their contracts with 

employers.
• The worker has recurring business liabilities or obligations. This includes costs a 

worker would incur even when not performing work for the employer, such as 
office rent, liability insurance premiums, or license renewal fees.

• The worker is not economically dependent upon any one particular employer. If 
the worker performs services for one employer and then moves on to provide 
services for another employer, that would tend to satisfy this condition and lean 
toward independent contractor status. If, on the other hand, the worker performs 
most of its work for one employer, this would be evidence that the worker is an 
employee.

If at least six of the nine conditions are not met, then the worker is considered an 
employee of a general private employer or Indian tribal government.
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Three DWD Tests (cont.)
Equal Rights Economic Realities Test
The Equal Rights Division uses the common law “Economic Realities” 
test.  This six-part test reviews many factors similar to those examined 
under other laws. The ERD’s determination will be based on all of the 
following relevant circumstances and factors:

1. The degree of control exercised by the purported employer 
2. The worker’s opportunity for profit or loss based upon his/her 
managerial skill 
3. The worker’s investment in equipment or employment of helpers 
4. The degree of special skill required 
5. The degree of permanence of the relationship 
6. Whether the services constitute an integral part of the business
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Other Tests
• IRS/DOR – 20 factor test has been restructured into 

three areas:

1. Behavior control (facts illustrating a right to direct or
control how the task is performed). Behavioral control
includes instructions on when and where to work,
what tools to use, where to purchase supplies or
services, whether and which assistants may be
utilized, whether prior approval is needed before
taking action, and what routines, patterns, order, or
sequence to follow. The more detailed the
instructions, the more likely that an employer-
employee relationship exists.
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Other Tests (cont.)

2. Financial control (facts illustrating a right 
to direct or control how the business 
aspects of the job are handled). Financial 
control factors include whether the worker 
has made a significant investment in the 
business, whether expenses are 
reimbursed, the opportunity for profit or 
loss, the method of  payment, and 
whether the services are available to 
others.
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Other Tests (cont.)

3. Relationship of the Parties (facts showing 
how the parties perceive their 
relationship). Factors relevant to the 
relationship of the parties include their 
intent as expressed in a written contract, 
whether a W-2 form is filed, whether the 
worker is incorporated, the receipt of 
employee benefits, the manner in which 
the relationship may be terminated, and 
the expected duration of the relationship.
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FLSA/DOL

• No single rule or test for determining 
independent contractor status under the 
FLSA/DOL.

• US Supreme Court has held it is the total activity 
that controls, rather than a single factor or two.  
However, the Court has identified the following 
factors as significant to determine if an 
independent contractor is actually an employee 
for FLSA/DOL overtime purposes:
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FLSA/DOL

1. The extent to which the services rendered 
are an integral part of the principal’s 
business.

2. The permanency of the relationship. 
3. The amount of the alleged contractor’s 

investment in facilities and equipment.
4. The nature and degree of control by the 

principal.
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FLSA/DOL

5. The alleged contractor’s opportunities for 
profit and loss.

6. The amount of initiative, judgment, or 
foresight in open market competition with 
others required for the success of the 
claimed independent contractor.

7. The degree of independent business 
organization and operation.
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Recommendations for ICs’ Relationship

1. Use written agreements – While not a 
guarantee, it is generally both expected and 
required.
– Caution:  Be very careful with language used (i.e. do not 

refer to wage or salary, but rather payment or 
settlement; do not refer to an employee handbook; 
refrain from language, policies, or terms that appear to 
be employment-like.  For example, do not include 
language indicating that the IC relationship can end due 
to job misconduct or poor performance.  Rather, simply 
retain the right to end the IC relationship without notice, 
if at all possible.)
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Recommendations for ICs’ Relationship (cont.)

2. The ICs should determine where and how to 
accomplish a job.

3. Obtain ICs taxpayer ID numbers.  The worker should 
fill out and sign IRS Form W-9, request for taxpayer 
information number, before the job is started.  
Maintain this document in your files.
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Recommendations for ICs’ Relationship (cont.)

4. If possible, contract with ICs that are business 
entities (LLC, corporation, partnership). ICs that 
have an established business form are much 
less likely to be viewed as employees compared 
with sole proprietors who are running 
unincorporated one-person operations.

5. Require invoices for payment.  Do not pay ICs 
on a weekly, bimonthly, or monthly basis on the 
same schedule as your employees.  Instead, 
require an invoice for payment, and then make 
a payment as you would with any other outside 
vendor.
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Recommendations for ICs’ Relationship (cont.)

6. Never enter into a non-compete with an 
individual IC in regard to your competitors 
(regarding clients might be okay).  Such an 
agreement on its own likely will be viewed as 
indicative of an employment relationship. Note: 
Properly written Non-Disclosure Agreements 
would be acceptable.

7. Inform the IC in writing that he/she is not 
eligible for employee benefits and is not 
covered by your liability, health or worker’s 
compensation insurance.  Do not provide ICs 
with “new hire paperwork” or Employee 
Handbooks.
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Recommendations for ICs’ Relationship (cont.)

8. ICs should provide their own equipment and 
office space.  If your business provides 
equipment and/or office space to your IC, it is 
more likely that he/she will be classified as an 
employee.  However, if the needs of your 
business are such that you must provide ICs 
with equipment or office space, you should 
charge them for these items.  It is also 
recommended that the IC should be required to 
sign an equipment or office space rental 
agreement.
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Recommendations for ICs’Relationship (cont.)

9. The work performed by your actual employees 
should be different than work performed by ICs.  
For example, you would not want to use both 
employees and ICs as bookkeepers.

10. Keep good records. Establish a file containing the 
IC’s contract, all invoices, copies of 1099 forms and 
any other information demonstrating that the 
worker is operating an independent business. This 
could include correspondence on the IC’s 
letterhead, business cards, records of insurance 
coverage from the IC or a third-party insurer, and 
any correspondence from the IC’s employees.
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Recommendations for ICs’ Relationship (cont.)

11. Maintain IC file separate from employee 
personnel files.

12. If possible, have a Contractor Coordinator or 
similar position handling the ICs, separate and 
different than someone handling employees 
such as in the HR Department. Keep in mind 
that employees are hired, while contractors are 
not hired but rather enter into contractual 
arrangements.  Language matters in this area.
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Recommendations for ICs’ Relationship (cont.)

13. Independent Contractors are never trained 
other than as to limited Company procedures; 
only employees are trained.
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